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Recap and Deepening
· Defining Property
· Relationship between persons and persons, with respect to things
· Bundle of rights
· Not a sole domain that one person has
· Ability to exclude others (Single Variable Essentialism)
· Multiple Variable Essentialism (needs to be something else about it, than just exclusion; use, enjoy, possession, benefit, right of disposition)
· Functional definition: nominalism, social values or policy
· When and Why Have a Property System?
· Scarcity and allocation of resources
· General Types of Property
· Organizing ideas of each main type
· Tangible and intangible 
· Private property
· Public property
· Commons 
· What resources are regarded as (potentially) property (and of what type?
· Property Power and Social Order
· Harrison (L7)
· Mall owners and the exclusion of picketors 
· Noble Wolf & Alley (L7)
· Included a clause where only white canadians could own property in that community
· SCC disregarded the social values and came up with two reasons the clause was invalid
· Only clauses that ran with the land and dealt with the land rather than the persons who lived on it 
· They don’t know what the clause means (How __?)
· Shelley v Kraemer (L8)
· Facts
· Dealing with a house
· 1948 decision about residential segregation 
· Shelley wanted to buy house, the problem here was:
· the Restrictive Covenant
· “said property is hereby restricted to the use and occupancy for the term of (50 years) as a condition precedent to the sale of the same, that hereafter no part of said property or any shall be…  occupied by any person not of the Caucasian race, it being intended hereby to restrict the use of said property for said period of time against the occupancy as owners or tenants of any portion of said property for resident or other purpose by people of the Negro or Mongolian Race.” 
· Shelley was African American
· Parties
· Court (and how it got there)
· Gone through the lower courts and the lower courts upheld the clause (private property)
· Went to USSC
· The Order Sought
· Arguments to uphold the clause?
· A private agreement (not subject to public policy?)
· Rule didn’t derive from legislation or local ordinance
· Or zoning law
· No ‘state or government action’ to invoke Constitution so 14th amendment not applicable
· Enforcement wouldn’t violate any rights guaranteed to black purchasers
· Covenants keeping out white owners would also be legal
· Arguments against the clause?
· Bad faith clause
· Do private contracts have to be performed in good faith?
· Immoral?
· Unfairness 
· Targeted and no way to get around it
· Uncertain about its meaning
· Constitution 14th Amendment: “Petitioners urge that they have been denied the equal protection of the laws, deprived of property without due process of law, and have been denied privileges and immunities of citizens of the United States. (equal protection of the law;’ privileges and immunities of citizens)
· Civil Rights Act, 1866: 'All citizens of the United States shall have the same right, in every State and Territory, as is enjoyed by white citizens thereof to inherit, purchase, lease, sell, hold, and convey real and personal property.’
· Decision/Reasoning of the US SC
· Vinson J:“the rights to acquire, enjoy, own and dispose of property [were among the civil rights intended to be protected from discriminatory state action]…Equality in the enjoyment of property rights was regarded [by the framers of the 14th Amendment] as an essential pre-condition to the realization of other basic civil rights and liberties.“
· Standing alone, the covenant can’t be regarded as a violation of 14th amendment rights
· However, it’s state action for courts to uphold these agreements which engages the 14th amendment
· This is sufficient state action to invoke the amendment
· Historical context is surely relevant: “Whatever else the framers sought to achieve, it is clear that the matter of primary concern was the establishment of equality in the enjoyment of basic civil and political rights and the preservation of those rights from discriminatory action on the part of the States based on considerations of race or color.”
· More on Context: Was this kind of thing common?
· “The practice of using racial covenants became so socially acceptable that in “1937 a leading magazine of nationwide circulation awarded 10 communities a ‘shield of honor’ for an umbrella of restrictions against the ‘wrong kind of people’.1 The practice was so widespread that by 1940, 80% of property in Chicago and Los Angeles carried restrictive covenants barring black families.” 
· Redlined and typically would not give mortgage loans to these marginalized groups
· Some had predatory contracts 
· Residential segregation 
Redlining
· Government appraisers evaluated neighborhoods by ‘risk’ in terms of eligibility for Home Owners’ Loan Corporation
A Geography of law?
· Badger: “The government-sponsored Home Owners’ Loan Corporation drew a line around [areas on city maps] colored the area red and having them  a “D,” the worst grade possible, denoting a hazardous place to underwrite mortgages.
· Lines like these, drawn in cities across the country to separate “hazardous” and “declining” from “desirable” and “best,” codified (and note: also CREATED) patterns of racial segregation and disparities in access to credit.
· The economists now believe that appraisers …weren’t merely identifying disparities that already existed in the 1930s, and that were likely to worsen anyway. The lines they helped draw, based in large part on the belief that the presence of blacks and other minorities would undermine property values, altered what would happen in these communities for years to come. 
2020 Update: George Floyd Police Killing Minneapolis
· “After the First World War, Minneapolis, like many North American cities, experienced an influx of capital into land speculation. In order to maintain “desirability,” developers across North America began utilizing a legal restriction called a covenant, aimed at "protecting” the neighbourhoods they were building from the presence of Black and brown residents. These racially restrictive covenants were recorded against the property deed and were legally enforceable. If an owner sold their home to a person of colour, they could be sued and lose their financial equity in the property. The covenants led to the thorough racial segregation of the city, which persists today.”
· The administrators of these programs used what are commonly known as “redlining” maps that showed lenders where to make safe loans based on the economic wherewithal of an area and its propensity for risk. In practice, these maps were just thinly disguised tools to identify areas of a city where Black people lived. Predominantly Black neighbourhoods were deemed “hazardous” or “dangerous," thereby limiting the ability to obtain loans.
· … Redlining, racially restrictive covenants and the process for assigning single-family zoning in the city created a measurable lack of housing choice and opportunities for wealth-building for Black people and other racialized people.

Key Ideas: 

Person and Property are deep-seated organizing concepts and constructs in law
· Recall: Darian Smith:
· “law is intrinsi­cally spatialized. This means that whatever site or scale of legal engagement explored, there is an appreciation that law first requires designation of legitimate legal subjects to which law applies and against which it can be enforced”
· "law's space is always bordered space ... It is a set of meanings displayed and maintained in an historically specific discourse that is deployed to defend particular claims to property and juris­diction“
· property rights, …and lie at the heart of social contract theory governing people's relationships to each other and the state… People who do not own property in Western societies are in many ways socially invis­ible, politically powerless, and economically irrelevant. 
Property as a Legal Construct
· Jeremy Bentham Casebook p181
· “there is no natural property - rather property is entirely the creature of law/of the mind; a foundation of expectations; of deriving certain advantages from the thing said to be possessed; it is from law alone that I can enclose a field and cultivate it; "a strong and permanent expectation results from law alone; that which was only a thread in a state of nature, become a thick cord (cable) in the state of society"
· Property and law are born together and must die together; before the laws there was no property; take away the laws, all property ceases.
Property and Person as Mutually Constituting
· Rise of the concept of the free individual accompanied by the rise of the concept of absolute and freely held property; parallel movements; per Atiyah (Davies and Naffine at 177-178
· the individual legal person is the cornerstone of the concept of property assumed by liberal legal thought; distinguished from the world of objects which, because they are objects, can be appropriated;
· 187; (equally) "the concept of property gives shape and meaning to individualism"; the person and property "as the fundamental elements of the liberal world order are mutually constituting - the creation of private property buttresses the impression we have of separate human entity just as the individual lays claim to ownership and control of herself and environment
Property and Legal Ideology
· … its all about power
· A whole host of social and economic conditions that determine this 
· Who gets to define property
· Property as inviolable
· Property as privatized power: people are equally free to accumulate property and differentiated in private/market by their property

Private Property (Mainly)

Property: Origin Stories 1 Blackstone (Liberalism)
· The invention and development of property:
· In summary: a state of nature -> migration -> hunting ->  occupancy -> agriculture -> property -> civil society -> testamentary transmission -> commercial markets of exchange -> residual sovereign ownership of common resources
· How is it that we get a justifiable right to own property?

Making the Case for Private Property
· …because it takes what would otherwise by under control of the community (or commons) 'there had better be a good reason for it"  Ziff at 218
Three Core Questions: Ziff
· First, should private property ever be preferred over other possible regimes?
· Second order, if so: when should private property prevail over other forms?
· Third order, to whom should private property be allocated and why - who gets what?

Justifications of Private Property
Promotes human happiness (utilitarianism)
· Supports the greatest good for the greatest number and happiness is the result
· Satisfies our requirement to have things, secure ownership over things
· Satisfies need for the good life
Promotes human flourishing p.220
· at an individual level-
· human and moral development (Hegel) - human growth and identity secured and granted - personhood theory
· Allows human will to develop and sense of place; pride of ownership
· at a societal level –
· virtuous and well functioning communities
Promotes (facilitates) freedom
· Freedom from the state
· Power to take control of one’s destiny
Property promotes/enhances material wealth
· Law and economics - incentives
· Better quality of life for individuals and society
· Without incentives, no motivation to own property 
Promotes justice or at least legitimacy
· Labour theory of property
· Consent
· Merit theory of property
· First occupancy

Case Study
· Answering the Three Questions
· Identifying judicial deployment of theories (justifications) of private property
· Critiquing construction as private property: Diving Deeper 
Edwards v Sims
· A cave
· Great Onyx Cave 
· Kentucky 
· Discovered by Turner in 1915
· Natural wonder of the world
· Turner and Edwards collaborated but had different views:
· Turner wanted to explore;
· Edwards wanted to commercialize (build a hotel)
· After Turner died, Edwards claimed he had discovered it.
· Hotel was subsequently built 
Cave wars become legal wars
· Lee and Edwards owned adjoining land beneath which there was a cave
· The cave was completely inaccessible to Lee – hundreds of feet below his land.
· However Lee suspected that part of the cave was located under his land.
· Lee sued Edwards for trespassing,
· Edwards argued that allocating ownership of part of the cave to Lee constituted an unmerited windfall to him.
· Litigation over whether a survey should be ordered and if so, allocation of profits made
The judges and ideas about property
· Stanley J
· Whoever owns the surface, owns above and below
· The controversy of surveys can be quickly and accurately settled by surveying the cave
· In the end, ⅔ of the cave was under Lee’s property
· Logan J (Dissent)
· There would be incalculable injury to Edwards interest, without any benefit for Lee by surveying it
· The simple fact of the matter is the Lee could not get onto the land, less he could access Edwards property
· The act of surveying is useless and pointless because it would only lead to injury (can’t survey it without destroying it)
· Edwards owns the cave through the right of discovery

International News Service v Associated Press
· News of the day (at different times of the day)
· Nobody can own the news itself
· So, what is the “news”?
· The history of the day
· A matter of public right (Publici juris) 
· Common property
· “the news of current events might be regarded as common property” (94)
· Does the first person to report have an exclusive right to spread?
· No 
· Do rights arise from “acquisition and transmission?”
· Do such rights arise from the “exchange value” to the gatherer? And, if so, in relation to whom?
· Can it be property? Can anything associated with it be(come) property?
· Associated Press v International News
· Casebook at 92
· What had happened?
· AP bulletin boards with news in New York copied and sent West to INS papers
· When did it take place?
· Why did INS do what it did?
· What was the dispute about?
· Who owned the news (or, the right to sell the news)?
· What do you think is the right result?
· Result: upheld the injunction – all it does is postpone INS access; majority. Holmes – for a limited number of hours and with attribution but Brandeis said “NO – not property – overwhelming public policy considerations against this expansion of reach of property law”
· View 1: Pitney J
· No property in the news ‘in relation to the general public’.
· But ‘exchange value’ has been created by newspapers/news gathering process which costs money and needs to yield profits…a form of ‘quasi property’ has emerged. Value of news comes from its freshness. The business is  spreading fresh news (prompt, sure, steady, reliable, accurate…)
· The real issue is protecting the ‘facilities and processes of publication. Can’t allow unfair competition (contrary to good conscience) in light of ‘enterprise, labour, skill, expense’ it takes. Can’t reap what haven’t sown; unauthorized interference with normal operation of a legitimate business’ a form of misappropriation.
· Solution: news isn’t property; business of acquiring it creates rights in relation to others competing to do the same; so, allow injunction for as long as news holds commercial value
· View 2: Holmes J
· News isn’t property; the fact that there is a business model which creates value in the news doesn’t make it property.
· There isn’t (and shouldn’t be) the possibility of excluding people from the news – because there are no exclusion rights, there are no property rights ( a definitional point to which we will return)
· But public/INS only gets news after ‘enterprise at the expense’ of AP so this was a shady practice…
· Still, the only real problem is possible FRAUD – but not giving credit to AP
· Solution: injunction for a period of time unless INS gives credit
· View 3: Brandeis J
· Was INS properly enjoined from copying news (collected by AP) which it acquired legally (by reading publicly-posted bulletins or papers it had purchased)?
· News isn’t property.
· can’t prevent photos taken by someone else of a show unless created ‘exclusive photographing rights’. Once news is public, any property rights cease.
· Knowledge and ideas aren’t property even if it does offend a sense of propriety.
· INS had a legal right to take the news once published.  No right to expand a property or quasi property right as would curtail free use of knowledge and idea (note: he saw news as ‘a commons’)
· Solution: no injunction
What about a more modern variation: Dow Jones v Ransquawk, 2014
· “Nice try Dow Jones but your “hot news” case is doomed – the news is everywhere now”
· Action for misappropriation of hot news. [3] “Dow Jones ‘dedicates considerable resources to investigating, reporting and publishing news in a timely manner’; others are ‘unfairly riding for free’ on the backs of Dow Jones… by nearly instantaneously cutting, pasting and broadcasting via their own channels reports of news events. Ransquawk is one such pirate.”
· How did they do it? Seeking injunction and damages.
· What do you think?
· Dow Jones sued Ransquawk, seeked an injunction
· What happened in the case?
· Ransquawk was held liable
Piljak Estate v Abraham, 2014
· Facts and issue: stored tissue sample
· Is it property?
· If so, what kind of property?
· To whom is it allocated? Who owns it? 
Rao - Novel Claims
· The machinations of private property: winners and losers: which body of law should be the law of the body?
· Attributes – does it look like property?
· Functional View – does it promote social development and whose?
· Why is the law willing to confer property rights on some while denying the same rights to others?
· Is the body ‘raw material’ to be enclosed and harvested? Waiting to be appropriated?
· Are human genes and cell-lines man-made technology
· What values predominate? What understandings of property?
· Priority to commodification and commercialization?



